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Oz

Filistin, yaklagik dért asir boyunca Osmanl imparatorlugu idaresi altinda kalmistir. Bu
dénem zarfinda Osmanl hakimiyetinde olan topraklarda oldugu gibi Filistin’de de Osmanli
hukuk sistemi uygulanmistir. Tanzimat’tan sonra cesitli nedenlerden 6tiirii baslayan
kanunlastirma hareketinin diger bir halkasi Osmanh Hukuk-1 Aile Kararndmesi (HAK)
olmustur. 1917 yilinda yiiriirliige giren kararndme, Filistin’de ser’{ aile hukuku alaninda
uygulanmistir. Osmanli’'nin bélgede zayiflamasiyla 1918 yilinda Filistin topraklart BM'nin
karariyla ingiltere’nin idaresine verilmistir. ingiltere bélgede hukuk alaninda k&klii
reformlar yapmus, fakat ser’? aile hukuku uygulamasinda bir degisiklige gitmemis ve daha
dnce bolgede uygulanan HAK'in tatbiki devam etmistir. Devlet kurma hayaliyle
miitemadiyen bolgeye yerlesen Yahudiler ile bolge halki arasindan yasanan sorunlara
sessiz kalan Ingiltere 1948 yilinda bélgeden ¢ekilmistir. Daha éncesinde siyasi, idari ve
ekonomik olarak gii¢clenen Yahudiler aym giin bélgede israil Devleti’ni kurduklarim ilan
etmistir. S8z konusu karar bazi1 komsu Arap devletleri tarafindan tepkiyle karsilanmstir.
Yeni kurulan israil Devleti ile Arap devletleri arasinda yapilan savas sonucu Filistin
topraklari idari agidan ii¢ kisma ayrilmistir. isgal Bslgesi olarak tanimlanan kisim fsrail,
Gazze bdlgesi Misir ve Bati Seria ise Urdiin kontroliine ge¢mistir. Filistin topraklarina hakim
olan devletler, kendi hukuk sistemlerini idare ettikleri bslgelerde uygulamstir. Urdiin
kontdrliinde olan Bati Seria bodlgesinde daha once yiiriikliikte olan Hukuk-1 Aile
Kararnimesi ve sonrasinda yiiriirlii§e giren kanunlar belirli araliklarla ilga edilmis ve yerini
halihazirda yalmzca Bati Seria bolgesinde mer’t 1976 tarihli 61 sayili “Kantinu’l-Ahvali’s-
Sahsiyye” almistir. Tespit edilebildigi kadariyla iilkemizde konu hakkinda ¢alismanin
olmamasi, bizi konuyu arastirmaya sevk etmistir. Yine s6z konusu calismanin diger
tilkelerin ser’? aile hukuku uygulamalarinin arastirilmasina bir basamak olusturmasi
hedeflenmistir. Yapilan incelemede Kan{inu’l-Ahvali’s-Sahsiyyenin yalnizca Bat1 Seria’da
yasayan Miisliimanlar i¢in baglayici bir kanun oldugu, Hanefi mezhebi agirlikli olmakla
beraber telfik¢i bir anlayisla hazirlandigi, Islam hukuk sistemi iginde kalmak sartiyla
hakimlere yeni ictihatlarda bulunma imkani verildigi ve bazi maddelerin klasik mezhep
ictihatlarindan farkli oldugu yine bazi maddelerin bolgenin orf-adetleri géz 6niinde
bulundurularak hazirlandig1 sonuglarina ulagilmistir Babanin ¢ocuklarinin ilk, orta lise ve
iiniversite diplomalarini alincaya kadar egitim masraflarini karsilamasinin zorunlu
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tutulmasi ve egitim giderlerinin nafakadan sayilarak kiz erkek ayirimi yapilmadan egitime
Snem verildigi bilgisi, bir diger ulasilan sonugtur. Kanun 187 maddeden ibaret olup bunda
belirtilmeyen hususlarda Hanefl mezhebinde racih goriisiin esas alinmasi prensip olarak
kabul edilmistir. Calismada ser’l aile hukuku kanunu ve uygulamalarinin bilinmesi
amaglanmistir. Kanun maddelerini agiklama ve bashklandirma cercevesinde hazirlanan
calisma klasik ve muasir fikih eserlerinin ilgili béliimleri, mahkeme ictihatlar1 ve konu
hakkinda ¢ikarilan Resmi Gazete kararlarimi esas alarak sekillendirilmistir. S6z konusu
calisma Filistin’in bir bolgesinde (Bat1 Seria) aile hukuku uygulamasinin arastirilmasini
hedeflemis, geri kalan iki bdlgenin (Gazze ve Isgal Bélgesi) ser? aile hukuku uygulamalar:
hakkinda kapsaml ¢alisilma yiiriitiilmesi 6nerilmistir.

* Bu galisma Dog. Dr. Pehlul Diizenli danismanliginda devam eden “Osmanli Sonrasi
Filistin’de Ser’? Aile Hukuku Uygulamalar” baslikhi yiiksek lisans tezi esas alinarak
hazirlanmistir (Yalova: Yalova Universitesi, Lisansiistii Egitim Enstitiissi, Yiiksek Lisans

Tezi, 2023).
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Abstract

Palestine remained under the rule of the Ottoman Empire for nearly four centuries. During
this period, the Ottoman legal system was in force in Palestine as well as in the lands under
Ottoman rule. Another link of the enactment movement that started after the Tanzimat for
various reasons was the Ottoman Legal Family Decree (OLFD). The decree, which came into
force in 1917, was implemented in the field of Sharia family law in Palestine. As a result of
the weakening of the Ottoman Empire in the region, the Palestinian lands were given to the
administration of Britain in 1918 by the decision of the UN. Britain made radical reforms in
the field of law in the region, but it did not amend the application of Sharia family law, and
the OLFD, which was previously implemented in the region, was implemented. Britain,
which kept silent on the problems between the Jews who constantly settled in the region
and the dream of establishing a state and the people of the region, withdrew from the
region in 1948. The Jews who had previously become stronger politically, administratively
economically, declared on the same day that they had established the State of Israel in the
region. The decision in question was met with a reaction by some surrounding Arab states.
As aresult of the war between the newly established State of Israel and the Arab states, the
Palestinian territories were divided into three parts administratively. The area which was
defined as the Occupation Zone, passed to Israeli control, Gaza region to Egyptian control,
and West Bank region to Jordanian administration. The states that dominate Palestinian
territories implemented their own law system in the territories where they administer. The
Law Decree that was previously in force in the West Bank region, which is under the control
of Jordan, and the laws that came into force after it were periodically abolished, and it had
already been replaced only in the West Bank region by "Kan{inu'l-AhvAli's-Sahsiyye" No.
61 of 1976. As far as it can be determined, the lack of study on the subject in our country
has led us to investigate the subject. Again, this study is aimed to constitute a stepping
stone to the research of other countries' Sharia family law practices. In the examination, it
was concluded that “Kan(nu’l-Ahvali’s-Sahsiyye” is a binding law only for Muslims who are
living in the West Bank, it was prepared with a telphic understanding as well as it is mainly
Hanafi sect, the judges are given the opportunity to make new ijtihads provided that they
stay within the Islamic legal system, some of the articles are different from the classical
sectarian ijtihads, and some of the articles were prepared by considering the customs of
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the region. Among the results reached, the father is obligated to cover his children's
education expenses until they receive their primary, secondary, high school, and university
diplomas. The education expenses are counted as alimony, and education is given
importance without discrimination between boys and girls. The law consists of 187 articles,
and it has been accepted in principle that the preferred view should be taken as a basis in
the Hanafi sect on matters not stated in the law. The study, it is aimed that is known the
Shari family law and its application. The study, prepared within the framework of
explaining and titling the articles of the law, was formed based on the sections of classical
and modern figh works, court ijtihads, and the Official Gazette decisions issued on the
subject. The mentioned study aimed to investigate the family law enforcement in one part
of Palestine (West Bank), and it suggested conducting a comprehensive study on the Shari
family law enforcement in the remaining two regions (Gazza and Occupation Zone).

*This study was prepared based on the master’s thesis, titled “Shariah Family Law Practices
in Post-Ottoman Palestine”, which has continued under the supervision of Assoc. Dr. Pehlul

Duzenli (Yalova: Yalova University, Graduate Education Institute, master’s thesis, 2023)
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