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Oz

Haks1z bosama, giiniimiizde toplumlarin kars1 karsiya oldugu temel sorunlardan biridir. Bu
sorunla basa ¢ikmak icin etkili yasal ve mesru miidahale gerekir. Cezayir Aile Kanunu'nun
temel kaynagi islam Seriati'dir ve islam hukukundan etkilenmistir. Ancak, Cezayir Aile
Kanunu, modern hukuki ve sosyal gereksinimlerle uyumlu olacak sekilde zaman iginde
cesitli degisiklikler ve diizenlemeler gecirmistir. Islam hukuku ve Cezayir Aile Kanunu'nun
uygulanmasinda haksiz bosamaya iliskin bircok goriis ayriligi ve geliski bulunmustur. Bu
calismada, haksiz bosama ile ilintili hitkiimler hem islam hukukunda hem de Cezayir Aile
Kanunu'nda ele alinarak benzerlikler ve farkhiliklar ortaya konulur ve Cezayir Aile
Kanunu'nun bu konuda islam hukukundan ne &lgiide etkilendigi gésterilmistir. Bu
calismanin temel problemi, haksiz bosama ile ilgili yasal ve hukuki dayanaklarin islam
Seriat1 ile Cezayir Aile Kanunu arasinda ne 8lgtide uyumlu ve farkli olup olmadig1 tizerinde
durmustur. Ote yandan, islam Seriati'nin Cezayir Aile Kanunu'nun ana kaynag1 oldugu g6z
oniinde bulunduruldugunda, ilgili konularda her birinin uygulanmasinda karsilasilan
zorluklar ve goriis ayriliklari incelenmistir. Bu ¢alismanin 6nemi, Cezayir'de haksiz
bosamaya iliskin yasal ve hukuki meselelere 151k tutacak olmasidir. Ayrica, haksiz bosama
gergeklestirildigi durumlarda hukuki ve yasal hususlar arasinda denge kuracak bir yasal
gerceve saglanmasi i¢in hukuki, dini ve akademik kurumlara 6nemli referanslar sunmustur.
Ayni zamanda bu hassas konuyu ele almak ve Cezayir toplumu i¢in kapsamli ve uyumlu
yasal ¢oziimler bulmak amaciyla daha fazla arastirma ve calisma yapilmasini tesvik
etmistir. Calismanin amaglarina ulasmak igin, islam ve Cezayir hukukunda haksiz bosama
ile ilgili veriler, yasal ve hukuki kaynaklar toplanarak karsilastirmali ve analitik bir
yaklasim benimsenmistir. Bu kapsamda, Cezayir'deki aile ve yasal mevzuatla ilgili hukuki
metinlerin yani sira bosanma davalariyla ilgili fetvalar ve yargi kararlar1 da kullanilmistir.
Elde edilen sz konusu belge ve bilgiler, iki hukuk sistemi arasindaki benzerlik ve
farkliliklar: tespit etmek amaciyla dikkatle analiz edilmis ve karsilastirilmistir. islam'da ve
Cezayir hukukunda haksiz bosamaya iliskin kavramlar ve kosullar da haksiz bosamayi
Onlemeye yonelik kanun ve hiikiimlere odaklanilarak incelenmistir. Yapilan analiz ve
karsilastirma sonucunda elde edilen sonuglar su sekilde belirtilebilir: islam hukuku ile
Cezayir Aile Kanunu arasinda haksiz bosamaya iliskin kavrami ve usulleri agisindan gercek
farkliliklar oldugu gériilmiistiir. Bu cergevede, bu tiir bosanma islam hukukunda bid'i
bosanma olarak adlandirilirken, Cezayir yasa koyucusu bunu haksiz bosama olarak
nitelendirmistir. Ayrica hem islam hukukunda hem de Cezayir Aile Kanunu'nda 6ngériilen
haksiz bosama hallerinde farklilik bulunmaktadir. Buna gére, islam hukukunda bosanma
hayiz déneminde, erkegin kadimna dokundugu temizlik déneminde, tek mecliste iig
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bosamada ve dliim hastaliginda gergeklesirse haksiz bosama olarak kabul edilir. Buna
karsilik Cezayir yasa koyucusuna gore haksiz bosama ti¢ durumla sinirlidir: kocanin karisina
zarar verme niyetiyle gerceklestirdigi bosama, kocanin bosama yoluyla karisinin zararina
karsilik kiiciik bir menfaat elde etmeyi amaglamasi ve kocanin bosamadaki amacinin
hukuka aykir1 bir menfaat elde etmek olmasidir. Son olarak, haksiz bosama tazminati ile
ilgili olarak Islam hukuku, kocay1 caydirmak ve ugradig1 zarari telafi etmek icin bosanan
kadinin mut'a hakkina sahip olmasinu diizenlemistir. Cezayir yasa koyucusu ise haksiz
bosama ispat edildigi takdirde, bosanan esin, ser'an 6ngoriilen mut'a hakkinin yani sira,

ugradig1 zararin tazminini de hak ettigini belirtmistir.
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Abstract

Unfair divorce remains a significant issue faced by contemporary societies. Addressing this
problem requires effective legal and legitimate interventions. The Algerian Family Code
derives its fundamental principles from Islamic Sharia and is influenced by Islamic law.
However, over time, the Algerian Family Code has undergone various changes and
adjustments to align with modern legal and social needs. The implementation of unfair
divorce under Islamic law and the Algerian Family Code has witnessed several differences
and contradictions. This study examines the provisions related to unfair divorce in Islamic
law and the Algerian Family Code, highlighting their similarities and differences and the
extent to which the Algerian Family Code is influenced by Islamic law. The study focuses
on the extent of harmony and divergence between the legal and jurisprudential bases
concerning unfair divorce in Islamic Sharia and the Algerian Family Code. Considering that
Islamic Sharia serves as the primary source of the Algerian Family Code, the study
investigates the challenges and disagreements encountered in their application. The
significance of this research lies in shedding light on legal and jurisprudential matters
related to unfair divorce in Algeria, providing crucial references to legal, religious, and
academic institutions to establish a balanced legal framework in cases of unfair divorce,
and encouraging further research to find comprehensive and harmonious legal solutions
for Algerian society. The study adopts a comparative and analytical approach by collecting
data and legal sources related to unfair divorce in Islamic and Algerian law, including legal
texts on family and legislation in Algeria, fatwas, and judicial decisions concerning divorce
cases. The obtained information is meticulously analyzed and compared to identify the
similarities and differences between the two legal systems regarding the concept and
conditions of unfair divorce. Moreover, the study investigates the laws and provisions
aimed at preventing unfair divorce in both Islamic law and the Algerian Family Code. The
analysis and comparison reveal significant disparities in the concept and procedures of
unfair divorce between Islamic law and the Algerian Family Code. While Islamic law refers
to such divorces as "bid'i divorce," the Algerian legislator designates them as "unfair
divorce." Furthermore, the instances qualifying as unfair divorce differ between the two
systems. Under Islamic law, unfair divorce occurs during the menstruation period, during
the "clean" period when the husband touches the wife, through three pronouncements in
asingle session, or during a terminal illness. In contrast, the Algerian legislator limits unfair
divorce to three situations: when the husband intends to harm his wife through divorce,
when the husband seeks a minor benefit at the expense of his wife, or when the husband's
purpose in divorce is to obtain an unlawful advantage. Lastly, concerning unfair divorce
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compensation, Islamic law grants the divorced woman the right to "mut'a" to deter the

husband and compensate for her losses. The Algerian legislator, upon proving unfair

divorce, awards the divorced spouse both the "mut'a"

stipulated by Sharia and

compensation for the damages incurred.
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