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Oz

Osmanli Kadi Sicillerinde miras paylasiminin gesitli sekillerde yapildigi gériilmektedir.
Bunlardan biri de tehiriic yontemidir. Tehariic, varislerin terekedeki haklarindan bir mal
karsihiginda veya karsiliksiz feragat etmeleri anlamma gelen bir Islam miras hukuku
terimidir. Mahkeme kayitlarindan yola ¢ikarak yaklasik tic buguk asir 6nceki Osmanh
istanbul'unda yasayan insanlarin miras haklar1 konusundaki davalasmalarina ulasmak
miimkiindiir. Miras haklarini alamayan bazi varisler tehariic yoluyla sulhle anlasmay1
tercih etmislerdir. Belgelerde goriildiigii tizere tehariic yoluyla sulh yapan varislerin higbiri
kendi hisselerindeki asil pay1 veya paylarmmn bir kismimi alamamus, belli meblaglar
karsihiginda diger varislerle anlasarak sulh yapmiglardir. Bu calismada istanbul Kadi
Sicilleri BAb Mahkemesi 3 Numarah Sicil'de (H. 1077/M.1666-1667) yer alan tehariic
belgelerini inceleyerek mahkemeye yansiyan tehariic davalarinin igerigi ve sonuglari
hakkinda degerlendirme yapmak amaclanmistir. Bu arastirmada sorun belirleme, veri
toplama, veri analizi, sonuglari yorumlama yontemleri uygulanmistir. Buna gore
arastirmada Bab Mahkemesi 3 Numarali Sicil taranarak 14 tehariic davasi belirlenmistir.
Tehariic belgelerinin dili (diplomatik), icerigi, tehariic belgesinde yer alan taraflar, tehariic
ile sulh yapanlarin kimlikleri, miras haklarindan ne miktarlarla ve kiminle anlasarak
feragat ettikleri belirlenmistir. VArislerden bazilarmin belgede miktar: belirtilen
terekedeki haklarindan vazgectikleri ve terekeyi elinde bulunduran kisi ile sulh yaptiklar
gdriilmektedir. Bu sicilde yer alan tehariic davalarinin hepsinde vérisler terekede bulunan
kendi miras hisseleri yerine terekeyi elinde bulunduran diger varisle belgede belirtilen
meblagda para karsiliginda anlasarak sulh yapmislardir. 14 davanin dérdiinde varisler nakit
para ile birlikte dnceki baz1 borglarina karsilik sulh yapmislardir. Bu davalarin tigiinde
taraflar gayrimiislimdir. ilgili davalarin altisinda yalnizca kadinlar, altisinda yalniz
erkekler, iki davada ise hem kadin hem erkek vérisler terekeye el koyan varisle (vAziu'l-yed)
tehriic yoluyla sulh yapmiglardir. Bu davalarin besinde arabulucularin aracihigi
(tavassutu’l-muslihin - vesatatii’l-miislimin) ile dava tehariicle sonuglanmis ve bu bes
davanin ikisinde vArisler arasinda c¢ok¢a miinazaa (miindza‘dt-1 kesire) yasanmustir.
Tehériic meseleleri incelendiginde sulh yapan tarafin géniil rizasiyla anlastigini iddia
etmek miimkiin goriinmemektedir. Baz1 davalarda agik sekilde goriildiigii tizere kimi
vérisler terekeyi elinde bulunduran diger vérislerden talep ettikleri halde haklarini
alamadiklar1 icin tehiriicle sulhe riza gostermislerdir. Sert mahkemelerin talep
edilmeksizin (bazi durumlarda miidahale hakk: sakli olmakla birlikte) miras meselelerine
miidahale etmemesi, eger varisler taksim talep ederse kassamlarin terekeden resm-i kismet
ad1 verilen belli oranda vergi almalar, aile ici meselelerin mahkemeye tasinmasindan
duyulan tedirginlik gibi durumlar nedeniyle varislerin tehariice riza gostermeleri her
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zaman miimkiindiir. Tehariic belgeleri hiiccet niteliginde oldugundan sulhe riza gsterenin
kars1 tarafin zimmetini ibrasi kayit altina alinarak ileride yasanmasi muhtemel miras hak
taleplerinin oniine gecilmistir. Mirasla ilgili tarihsel problemlerin ¢6ziim yollarindan biri
olarak goriilen tehariic her ne kadar bir sulh tiirii olarak sorunlari ¢6ziiyor goriinse de
tehiriice riza gosteren tarafin mutmainligi tartigilabilir. Tarihsel kayitlar miras

anlasmazliklarinin insanhigin kadim sorunu oldugunu da géstermektedir.
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Abstract

In the Ottoman Qadi Registers, it is seen that inheritance was shared in various ways. One
of these is the takharuj method. Takharuj is an Islamic inheritance law term that refers to
the renunciation of inheritance rights by heirs in exchange for property or for nothing.
Based on court records, it is possible to see how people in Ottoman Istanbul three and a half
centuries ago fought over their inheritance rights. Some of the heirs who did not receive
their inheritance rights preferred to settle their inheritance through takharuj. As can be
seen in the documents, none of the heirs who made settlements through takharuj could
receive their original shares or a part of their shares, and they made settlements with other
heirs in return for certain amounts. This study aims to analyze the takharuj documents in
the Istanbul Qadi Registers Bab Court Registry No. 3 (H. 1077/M.1666-1667) and to evaluate
the content and results of the takharuj cases that were reflected in the court. in this
research, the methods of problem identification, data collection, data analysis, and
interpretation of the results were applied. Accordingly, 14 takharuj cases were identified
by scanning the Bab Court Registry No. 3. The language (diplomatic) and content of the
takharuj documents, the parties involved in the takharuj document, the identities of those
who made settlements with this method, the amounts and with whom they renounced
their inheritance rights were determined. It is observed that some of the heirs renounced
their rights to the inheritance specified in the document and made a settlement with the
person who held the inheritance. In all of the takharuj cases in this register, the heirs made
a settlement with the other heir in exchange for the amount of money specified in the
document instead of their inheritance shares in the inheritance. In four of the 14 cases, the
heirs settled for cash and some previous debts. In three of these cases, the participants were
non-Muslims. In six of these cases, only women, in six cases, only men, and in two cases,
both male and female heirs settled with the heir who seized the inheritance (waz al-yad)
through takharuj. In five of these cases, the mediation of mediators (tawassut al-muslihin -
wasatat al-muslimin) resulted in the settlement of the case through takharuj, and in two of
these five cases, there was a great deal of dispute between the heirs (munaza‘at al- kasira).
An analysis of takhAruj cases shows that it is not possible to claim that the settling party
agreed to the settlement voluntarily. As is evident in some of the cases, some heirs
consented to the settlement by takharuj because they could not receive their rights from
the other heirs who held the inheritance despite their demands. It is always possible for
heirs to consent to takharuj because the Shari'ah courts do not intervene in inheritance
matters without a request (although the right to intervene is reserved in some cases), the
kassams collect a certain amount of tax called resm-i kismet from the inheritance if the
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heirs demand division, and the uneasiness of bringing family matters to court. Since
takharuj documents are in the nature of a charge, the release of the other party’s liability
by the one who consented to the settlement was recorded, and possible future inheritance
claims were prevented. Although takharuj, which is seen as one of the ways to solve
historical problems related to inheritance, seems to solve problems as a type of settlement,
the satisfaction of the party consenting to takharuj is questionable. Historical records also

show that inheritance disputes are an ancient problem of humanity.
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